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.3  That  it  is  settled  law  that  after  a  notice  is  served,  a  reasonable  amount  of time

hould  be  give  to  the  party  to  present  the  case  and  the  evidence.  The  sane  was  not

anted in the present case. Further, it has been submitted that fixing the hearing prior

o completion of time for filing reply as provided under Rule 23(3)

nreasonable.

of Rules is unjust and

.4  That  Rule  23(  3)  of the  CGST  Rules,  2017  provides  that  seven  working  day's  time

hould be made available to the Applicant to file reply to the Show Cause Notice issued

Or rejection  of revocation  of application.      Upon  request  made  by  the  Appellant,  the

sane was rejected on the ground of functional issue.  Further, time and again, various

Honble Courts has held that one of the fundamental principle of natural justice is that

every judicial,  quasi-judicial and administrative body,  while  carrying out its functions

should  provide  the  parties  a  reasonable  opportunity  of hearing  to  present  their  case

properly and violation of this principle lead to a gross injustice.

4.5       Further it has been submitted that when the impugned order is passed in breach

of principle of natural justice, the same ought to be quashed and set aside. In any

event, the impugned Order rejecting the revocation application under rule 23(2)(b) of the

COST Rules on the ground that the Appellant is not operational is ex-facie untenable

and unsustainable. Further, it has been submitted the application for revocation of

cancella,tion of registration filed by the Appellant could not have been rejected in terms

of Rule  23(2) of the CGST Rules, on the ground of non-operational.

®

4.6   The  Assistant  Commissioner,  while  purporting  to  hold  that  the  Appellant  is  non

operational, purported to rely upon  the  search proceeding conducted by the  Preventive

Section,  COST  Gandhinagar.  Admittedly,  nothing  has  been  brought  on  record  by  the

Assistant Commissioner which could establish that the Appellant was non-operational.

In  the  Show  cause  notice  also  issued  by  the  Assistant  Commissioner,  no  evidence

/material  was  produced  to  show  that  the  Appellant  was  non-operational;  further,  the
impugned   order   suffers   from   the   vice   of   non-application   of   mind   and   without

considering the documentary evidence produ ced by the Appellant.

4.7      That  the  Assistant  Commissioner,  without  considering  the  reply  filed  by  the

Appellant  and  documentary  evidence  produced  therein,  held  that  the  Appellant  had

filed the reply to show cause notice without any documentary evidence. The said finding

is contrary to the records. The Appellant had produced all the relevant material to prove

that the Applicant was operational.

4.8       Further it has been submitted that in any event, the Appellant has

on business, since, past 6 years.  No allegation of non-operational was

Department during the said 6 years. The Appellant carve leaves to refe

documents in support at the time of hearing.
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F.No.GAPPL/ADC/GSTP/1008/2021-APPEAL

.19 The Assistant  Commissioner has proceeded on  an  assumption  that the Appellant
'as allegedly passing on fal{e input credit byi way of fraud.

I.20 The  Assistant  Commissioner  could not have  held  that the  Appellant was passing

ake input credit by way of fraud.

I.21 Admittedly, no documentary     evidence and /or any material whatsoever has been

)roduced /referred to by the Assistant Commissioner    to support the purported finding

hat the Appellant was passing fake input tax credit by way of fraud.

I.22  It is  submitted that the  rejection  of revocation  application merely  on  assumption

)asis cannot be sustained and impugned order is liable to be quashed.

I.23    In  any event,  the Appellant  is  not involved  in  any  activity  of passing fake  input

ax credit by way of fraud.

I.24    In any event, without prejudice to the above  ,  tne Assistant Commissioner failed

o   appreciate that the registration of the Appellant was not cancelled on the ground or
tfnon-operational.

.25    The Superintendent, except reporting the language of section 29(2)(e) of the CGST

LCT,   did   not   give   any   reasons   in   the   show   cause   notice   dated   07.03.2021   for

ancellation of registration.

®

I.26  Subsequently,   to learned  Superintendent by his order dated  17.03.2021  solely on

he   basis   of   instructions   received   from   the   Preventative    Section,    Headquarter,

}andhinagar  ,  without  disclosing  the  alleged  instructions  and  without  granting  any

tpportunity   to   the   Appellant   to   controvert   the   alleged   instructions   cancelled   the

egrstration  on  the  ground  that  the  Appellant  had  violated  the  provisions  of Section

29(2)(e)  of COST Act,  read with Rule 21  of the CGST Rules 2017 by obtaining the GSTN

`egistration on the basis of documents obtained from others persons.

I.27    The  application for revocation  of cancelation  is now rejected  on  an  entirely new

illegation/ground,  which  was  not  raised  ei`-her  in  the  SCN  or  order  passed  by  the

Superintendent cancelling the registration viz. that the Appellant was not operational at

he premises for which registration was granted.

.28     It has  been  submitted  that the  first  SCN  is  the  foundation  of the  department's

ase  and  the  department  authorities  under  GST  is  bound  to  confirm  to  allegations

ientioned therein. The Department authority cannot keep on changing the allegations

t the appellate stages and reject the application on an altogether a new ground which
fas never alleged in the first show cause notice     or even order cancelling   registration.

before istanthe   Appellant   had   specifically   raised   the   aforesaid   issue

ommissioner.  However, the impugned order is completely silent on

ssistant Commissioner has not considered the said issue in the im
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rther,  the  appellant  has  specifically  raised  a  contention  before  the  Assistant

ioner that the  Superintendent hadpassed the order purporting to cancel their

on in breach of principles of natural justice in as much as    no  opportunity of

as  granting  to  the  Appellant  and  finding  recorded  by  the  Superintendent  in

order  that  the  hearing  was  held  on   13.03.2021  was  factually  incorrect  and

to the record; however the Assistant Commissioner has totally ignored the said

on  of  the  Appellant  and  without  considering  the  said  submission  pass  the

d    order;    the    Assistant    Commissioner    failed    to    appreciate    that    the

endent   had   mechanically   cancelled   the   registration   and   cancellation   was

ndependent application of mind.

Hearin
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rsonal  Hearing  in  the  matter  was  held  07.09.2021.  Shri  Prakash  Shah,  Shri

ghavi,     Shri  Nirbhay,  Shri  Jignesh  Shah,  Shri    Bhavesh  Suthar    and  Shri
Bansal  attended  the  Personal  Hearing.  They  have  relied  on  their  written

ion  dated  31st  May,  2021  and  case  law  compilation  submitted  at  the  time  of

They have reiterated the grounds of appeals. They have nothing to add to this.
ons and Findin
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have gone through the facts of the case  and written submissions made by the
t.  I  find  that  the  proper  officer  issued  SON  reference  No.  ZA2403211203961

.03.2021  suspended the redrstration with effect from 07.03.2021 for the reason

Registration  has  been  ohialned  bg  means  Of froud„  willful  rwisst.cdemeut  or

I.on    of   /cicfs.     Further    the    proper    officer    vides     order    reference     No.

1160287U  dated   17.03.2021  has  cancelled  the  registration  with  effect  from

21  for the reason given below:-

e, th.is office has  been received instruction from Preuertfiije  Section Headqua.rter,

agar Commissionerate that gour Company  is  violating th,e provisions Of Section

Of the  CGST,  ACT,  2017  reed with Rules  21  Of CGST  Rules,  2017.  Rule  21  of
ules,  2017  provides  that,  the  registration  grcm±ed  to  a  person  is  liable  to  be

d, if the said person has violated the provisions Of GST Act, 2017. In this ca.se the

r has ijiolated the provisiorLs Of the SectiorL 29(2)(e) Of CGST Act,  2017 in as in,uch

have obta,ined registratiorL on, the basis  Of documeruts   Of other persorrs.  Section

Of CGST Act,  2017 prouides that the registration has been obtctined by nea:us Of
tllful  wisstalemeut  or  suppression  of  facts.   As  gour  ft:rm  has   viol.cLted,  the

ns Of the said Act and Rules, your registratiorL is herebg cancelled. "

eing  aggrieved  with   order  of  the   dated   17.03.2021   the   appellant  had  filed

on   for   revocation   of   cancelation   of   registration   before   the   Adjudicating

y.   The  Adjudicating  authority  vides   order  reference   No.   ZA240421197924D
0.04.2021  had stated that as per search conducted by the Prev.  Section,  CGST,

agar, the  firm  was  found  to  be  none-operational  & that it  appeared  the
sing on fake ITC by way of fraud hence  rejected the application for

tion  registration  as  per  rule  23(2)   (b)  of  CGST  Rules,  2017,   as
Page 5 of 8
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F.No.GAPPL/ADC/GSTP/1008/202l-APPEAL

operational.
\

6.3       Further,  it  has  been  come  to  notice  from  the  Preventive,  CGST  Gandhinagar

Commissionerate  that  no   activity  was  carried  out  from  premises  and  only  banner

displaying the name and GSTIN of the unit was found; it has also observed that around

68  units  connected  to  Abans  group  of companies,  directly  or  indirectly,  registered  at

various  commissionerates  all  over  India  involved  in  this  circular  trading  and  passed

huge amount of ITC without supplying any goods or services across the country.

6.4       I  find that  in view of the  facts  comes  to  the  notice  at the  time  of search by the

Preventive  section  of Gandhinagar  Commissionerate  and  to  protect  the  Govt.  revenue

the  proper  officer  had  been  directed  to  cancel  the  registration.    It  has  been  further

notice the matter has been referred to   19 CGST Commissionerate for initiates the follow

up  inquiries  /investigation  and  the  case  appears  to  have  all  India  ramification;  the

investigation in afore subject companies, is in progress.

®

7.         I  find  that  the  appellant  at  the    time  of hearing  the     has  referred  the  Honble

High Court Tripura's  order dated 31.08.2021  WP (C)  No.  401/2021  in case of M/s.  OPC

Assets   Solutions   Pvt.   Lt   Vs.   The   State   of  Tripura   and   others.   In   the   order   dated

31.08.2021   Honfole   High   Court   has   observed   that   Superintendent   of  Taxes   had

cancelled the registration without citing any reason. The notice reads as under:
" whereas on the basis of information which has come my notice, it appears that your

registration is liable to be cancelled for the following reason:-

i.   Non compliance  of any specified provisions in the  GST Act or the  Rules
made there under as may be prescribed.

After considering the reply of the appellant on 23.04.2021 the superintendent of Taxes

passed  the  impugned  order  and  cancelled  the  petitioner's  registration  effective  from
01.07.2017. Consequently, he also computed certain amounts the petitioner would have

to pay by way of Central and State GST as weu as IGST

8.      I  find  that  facts  of the  both  cases  are  not  similar,  as  in  the  present  case  the

registration was cancelled on the basis of Fraud, willful misstatement and suppression

of the facts that has been corroborated during the search conducted by the Preventive

Section of CGST, Gandhinagar Commissinerate  and it was found that the firm was not

operative which is clear vlofa.tton of provisions Of the Section 29(2)(e) Of CGST Act, 2017 ,

whereas  in  the  order  of  Honble  High  Court  of Tripura  no  reason  was  cited  by  the

proper  authority in  the  show Cause  notice  for cancellation  of registration.  It has  also
been  observed  that  Order  of Superintended  also  seeks  recovery  of certain  taxes  with

penalty which was not part of the show-cause notice dated 06.12.2020.

9          Further,  the  appellant  in  his  grounds  of appeal  contended  that  they  have  not

been  provided  opportunity  for  personal  hearing  in  the  instant  case in  term

provision for following principal of natural justice. On perusal of available rec
that  the  appellant has  been  given  opportunity  of personal  hearing on  13.0
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the   higher   authority   as   per   Rule   23   (2)(b)   of  CGST   Rules,   2017   and   the

ation authority has followed proper procedure of natural justice as laid down in

which the  appellant has also  filed reply to  Show  Cause  Notice.   Further,  I find

appellant has filed the application` for revocation of cancellation of registration

T/Rules  before the  issuance  of impugned Order.   Hence,  the  contention  of the

t is not correct and proper.

find   that   Joint    Commissioner,    CGST,    Gandhinagar   vide    letter   F.    No.

M/AE/MISC/276/2021-AE-O/o            COMNR-CGST-CIANDHINAGAR            dated

021   has  informed  that  afore  subject  tax  payer  do  not  hold  any  ground  for

ion of the cancellation of registration.

that the adjudicating authority has rejected the application for revocation of

ed registration of the appellant under Rule 23(2)  (b)  of CGST Rules, 2017 on the

that  during  search  conducted  by  the  Preventive  Section  Gandhinagar  it  was

hattheappellantwasnonoperationalandwaspassingfckeITCbywayoffraud.

ound that the adjudicating authority has rejected the application for revocation
llowing the prescribed procedure prescribed under Rule 23 of CGST Rules, 2017.

er,       Joint       Commissioner,       CGST,       Gandhinagar      vide       letter       F.No.

M/AE/MISC/276/2020+2021   dated  22.12.2021   has  also  informed  that  since

estigation  is  in  progress  the  appellant  do  not hold  any ground  for revocation  of

celation of registration.

In  view  of  above   I   find  the   adjudicating  authority  has  ordered  rejection  of

tion for revocation of registration as a deterrent measure so as to prevent further

Government exchequer  and  on the  ground  of ongoing investigation  against the

ant.  Therefore,  I  do  not  find  it  appropriate  to  interfere  with  the  impugned  order

by the adjudicating authority at this stage of proceedings.

The subject appeal filed by the appellant is hereby rejected.

Additional Commissioner (Appeals)
Date:      .2.2022
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To,

M/s. Abans Agri Warehousing and Logistics Private   Limited .,

Godown No.  4,5,8,9 to  14, R.S.  No.  194 Paiki Mouje Jagana,

Jagana, Palanpur, Banaskantha, Gujarat, 385001
Copv  to:

1.         The principal chief commissioner of central Tax, Ahmedabad zone.

2.          The commissioner, CGST & C.Excise, Appeals, Ahmedabad

3.          The commissioner, Central GST &C.Ex, Commissionerate-Gandhinagar.

4.          The Assistant commissioner,  CGST & C.Ex,  Division-Palanpur,

Commissionerate-Gandhinagar

The Superintendent CGST, Range-I , Palanpur, Div. Palanpur,   Commissionerate-

Gandhinagar

The Additional Commissioner, Central Tax (System) , Gandhinagar.

Guard File.

P.A.  File
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